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 INTRODUCTION

The basic structure in England and Wales is that redundancy is a potentially fair reason for dismissal but only if it is done properly and, broadly speaking, that means;

· Identifying those at risk properly;

· Consulting properly;

· Choosing properly; and

· Handling the dismissal properly.

If these requirements are not met then the dismissal may be unfair, thereby entitling the employee to go to the Employment Tribunal and claim compensation or reinstatement/re-engagement.

Where the dismissal is for redundancy then the individual is entitled to a statutory redundancy payment if they have 2 years continuous employment. Depending on their circumstances they may also be entitled to a non-statutory (usually contractual) redundancy payment as well. 

It is important to note however that the statutory redundancy and unfair dismissal XE "Unfair dismissal"  regime applies to employees only.
There are also broader collective consultation requirements which, if not done correctly, give rise to a remedy in the Employment Tribunal as a Protective Award XE "Consultation, collective:Protective Award"  claim for up to 90 days pay for each affected employee.

THE LEGAL DEFINITION OF REDUNDANCY 

Redundancy is defined in  s.139 Employment Rights Act 1996. Broadly speaking it includes the situation where the workplace closes or where fewer employees are needed to do the work available.

Workplace Closure XE "Workplace closure" 
This is the most obvious redundancy situation and covers either the employer closing down, or that workplace closing down. 

Where a workplace closes it will still be a redundancy situation even if the workplace is moved somewhere else. So for instance if the employer moves its Newcastle operation to Carlisle the Newcastle staff will still be redundant. When considering whether any subsequent dismissals are fair the Employment Tribunal will consider (a) where the employee was employed to work; and (b) whether there was any offer of suitable alternative employment to move to another workplace.

Sometimes employers try to use mobility clauses to argue that an employee is not redundant when the company has relocated. In the case of High Table v Horst [1997] IRLR 513, the Court of Appeal held; 
It cannot be right, however to let the contract be the sole determinate [as to whether someone is redundant or not] regardless of where the employee actually works. It would be unfortunate if the law were to encourage the use of mobility clauses in contracts of employment to defeat genuine redundancy claims”
Disappearing Job XE "Disappearing job" 
The second part of the definition (i.e. the bit dealing with ‘employees’) is where either

· The amount of work that needs doing has diminished; or

· The amount of work that needs doing is the same, but fewer employees are needed to do it.

The important thing to do however is to look at the overall business needs, and not the individual’s own position.

Tricky situations

Where the work remains the same but is done under different terms and conditions XE "Redundancy:terms and conditions as ~"  this is not a redundancy situation 

Example

The employer withdraws free transport to work and some staff can no longer travel to work. This is not a redundancy situation since the work still needs doing by the same number of staff.
Where the work remains the same but is done by a different kind of employee this is not a redundancy situation.

Example

A scientific research officer is dismissed because the work they are engaged upon would be done in the future by a scientist at a lower grade. This is not a redundancy situation since the work still needs doing by the same number of staff.

THE REDUNDANCY PROCESS

Note: this section covers the requirements as they relate to individuals. Collective requirements are considered later.

The Basic Process

The basic process in a redundancy situation is:

· The need to make job losses arises;

· Volunteers XE "Redundancy:Voluntary ~"  are sought;

· Volunteers XE "Redundancy:Voluntary ~"  are picked;

· The pool XE "Selection:Pool"  is identified;

· Selection criteria XE "Selection:Criteria"  are decided upon (where relevant); 
· The staff in the pool XE "Selection:Pool"  are notified;

· The staff in the pool XE "Selection:Pool"  are consulted;

· The selection criteria XE "Selection:Criteria"  are applied;

· Redundancy notices XE "Redundancy:Notice of ~"  are issued.

It is important to note that only a few of these steps have any legal requirements attached to them.

Voluntary redundancy XE "Redundancy:Voluntary ~" 
Seeking volunteers is a good way of avoiding compulsory redundancies and is one of the methods of dealing with a redundancy situation through ‘natural wastage’. There are 3 key things to note about volunteers:

· They have no general right to be picked; 

· If picked, they are dismissed even though they consent to it; and

· If picked, they cannot subsequently claim unfair dismissal XE "Unfair dismissal" .

Picking the Pool

The ‘pool XE "Selection:Pool" ’ is the group of employees who are at risk of redundancy. Sometimes the mechanics of picking a pool XE "Selection:Pool"  are not particularly relevant however as only a single individual is at risk.

Where the job is not unique the employer must ‘apply their minds’ to the pool XE "Selection:Pool"  and a failure to do so is likely to make any dismissal unfair. This is a low but important test. Relevant factors are likely to be:

· What groups of employees are doing the same or similar work;

· What degree of interchangability XE "Selection:Interchangability of skills"  exists between staff;

· Whether there is consistency XE "Selection:Consistency"  with previous redundancy exercises; and

· Whether the pool XE "Selection:Pool"  selection is agreed with the union.

Selection Criteria
There are usually several selection criteria XE "Selection:Criteria"  which each attract a score and which together produce an overall score. These criteria XE "Selection:Criteria"  are usually in one document known as a ‘matrix’. Criteria need to be objective and verifiable. They must not reflect personal opinions, prejudices or be guesswork. Examples of inappropriate criteria XE "Selection:Criteria"  include:

· Flexibility;

· Attitude to work; and

· Teamwork.

Examples of verifiable criteria XE "Selection:Criteria"  could be:

· attendance record;

· disciplinary record;

· skills;

· qualifications; 

· length of service (subject to the age discrimination provisions); and

· appraisal scores

Discriminatory selection criteria XE "Selection:Criteria"  & traps for the unwary

Some acceptable criteria XE "Selection:Criteria"  can be applied in an unacceptable manner. Attendance record is a classic example of this. If the reason for the employee’s absence was pregnancy or disability related for instance then it might be both unreasonable and discriminatory to include that absence. Similarly, not accurately applying the criteria XE "Selection:Criteria"  will be unfair, e.g. an employee has had 5 days sickness absence but is recorded as having more.

In a Disability Discrimination XE "Discrimination:Selection criteria as ~"  Act 1995 context it might be a reasonable adjustment to exclude certain absences from the matrix score. It is common for people to be legally disabled without them realising it. They only need a physical or mental impairment which has an adverse and substantial affect on their ability to undertake day-to-day activities which has lasted, or will last a year, or is likely to recur or degenerate. No formal diagnosis is needed.

Similarly the period of time which is taken into consideration is important. For instance two employees have a total absence from work of 3 weeks. One has been there 3 months and the other 3 years – who has the better attendance record?

In the disciplinary XE "Selection:Disciplinary record"  record context it is important not to take account of expired warnings. Doing so will probably result in an unfair dismissal XE "Unfair dismissal" .

If more than one manager is marking the individuals then there should be some attempt to ensure consistency XE "Selection:Consistency amongst managers"  of approach, e.g. by training, issuing guidelines, having a moderator etc.

Limits on challenging selection criteria XE "Selection:Criteria" 
In the absence of a specific complaint about the application of the criteria XE "Selection:Criteria"  (e.g. overstated absence record) the Employment Tribunal will not require more of the employer than they show that the method of selection was fair in general terms and that it was reasonably applied. 

There is no actual right to see to anyone else’s scores but there is no harm asking for them XE "Selection:Scores, no right to see others' ~" , perhaps offering to take them in an anonymised form.

Consultation

Prior to the decision to dismiss the employer, should consult with the individual at risk of redundancy.  See later notes re statutory collective consultation obligations. 

The purpose of consultation XE "Consultation, individual:Purpose of ~"  is twofold: (i) to enable the employee an opportunity to address issues raised in the matrix scores, e.g. to correct mistakes or try to persuade a different score; and (ii) to address the issue of redeployment, e.g. by agreeing the scope/types of roles the employee would be willing to consider, What constitutes fair consultation is a question of fact in each individual case but the case law says:

· Consultation involves giving the body consulted a fair and proper opportunity to understand fully the matters about which it is being consulted, and to express its views properly and genuinely;

· Where the need for consultation exists it must be fair and genuine.

SUITABLE ALTERNATIVE EMPLOYMENT 

An employer is under an obligation to look for suitable alternative employment XE "Alterative employment:Generally"  for a redundant employee. Further, an employee who unreasonably refuses an offer of suitable alternative employment loses their entitlement to a statutory redundancy payment.

What Actually Is ‘Suitable Alternative Employment’?

This XE "Alterative employment:Suitability ~"  is a highly contentious issue without clear rules as it must always depend on the circumstances of the case. To some extent it is what is mutually agreed by the employer and employee as both have a part to play. The employer can quite reasonably argue that a more senior position may not be suitable but it is the employee who decides whether a more junior position is. 

Under 'suitability' you must consider the nature of the employment offered. The tribunal has to make an objective assessment of the job offered but it is not, however, an entirely objective test, in that the question is not whether the employment is suitable in relation to that sort of employee, but whether it is suitable in relation to that particular employee. It comes really to asking whether the job matches the man: does it suit his skills, aptitudes and experience? The whole of the job must be considered, not only the tasks to be performed, but the terms of employment, especially wages and hours, and the responsibility and status involved. The location may also be relevant, because 'commuting is not generally regarded as a joy' as the EAT once said. No one single factor is decisive; all must be considered as a whole. Was it, in all the circumstances, a reasonable offer for that employer to suggest that job to that employee? And the sole criterion by which that is to be judged is 'suitability'.

The issue most frequently arises where an offer of alternative employment is made by the employer and the employee wishes to reject it and claim the redundancy payment. If the employee unreasonably refuses an offer of suitable alternative employment then they lose the right to the statutory redundancy payment but only if:

· the offer was made after notice was given;

· the offer was made before the notice has ended;

· the new role is to take effect at some point within 4 weeks of the end of the old job; and 

· the employee was unreasonable in rejecting the offer.

As to the last issue, whether rejection is unreasonable, the test is whether the employee's behaviour and conduct, looking at it from their point of view, on the basis of the facts as they appeared, or ought reasonably to have appeared, to them at the time the decision had to be made. It is also worth noting that the burden of proof is on the employer to show that the reasons are unreasonable; the employee is not required to show that they are reasonable.

Looking For Suitable Alternative Employment

The XE "Alterative employment:Looking for ~"  following principles apply to looking for suitable alternative employment:

· the obligation is to look for, and consider offering, suitable alternative employment. It does not quite go as far as requiring the employer to offer it (but if an employer doesn’t it may be an unfair dismissal XE "Unfair dismissal" );

· the search for suitable alternative employment should not be limited to the same section of the business that the employee worked in although it is probably going too far to require a search amongst associated companies/employers;

· it is not unreasonable to expect an employer to even consider posts which are already filled, even if that means bumping the employee currently in that post; 

· as well as looking the employer should carefully consider the possibility of offering the job. This most regularly comes up where the alternative is a demotion. The question of whether a demotion is suitable is the employee’s to answer, not the employer’s, and should be the subject of consultation;

· identifying transferable skills is a proper activity for the consultation process;

· if making an offer of suitable alternative employment the employer must give sufficient information to the employee about it so that the decision can be properly informed. This will always include the financial prospects for the new role;

· if the post is suitable, but the terms upon which it is offered are not, then this can make the dismissal unfair; 

· any obligation to retrain the employee will be limited to what is reasonable. Showing them how to operate a slightly different machine is clearly different to totally retraining them; and

· no employer is expected to make an offer if it contradicts an agreement made with the union.

The Statutory Trial Period

An employee will be on stronger grounds for refusing alternative employment if they have tried it. There is a 4 week trial period XE "Alterative employment:Trial period"  that they can use and still retain the right to a statutory redundancy payment if they notify their rejection within that 4 week period. In those circumstances the employee is treated as having left when their original job ended.

If the trial period XE "Alterative employment:Trial period"  is successful then the employee is not dismissed. 

Redeployment Pecking Order

Sometimes there are fewer vacancies than people wanting to fill them. An ‘ordinarily’ redundant employee is only 3rd in the pecking order XE "Alterative employment:Pecking order"  which runs:

1. A redundant woman on maternity leave;

2. A disabled individual being moved into a new role as a reasonable adjustment; then

3. Others whose jobs are redundant.

Where there are more applicants than places it is entirely proper for an employer to adopt a mechanism for assessing who to offer the role to, e.g. competitive interviews.

CALCULATING THE REDUNDANCY PAYMENT

There are 2 types of redundancy payment XE "Redundancy payment, statutory:Generally" : (i) statutory; and (ii) non-statutory. They are treated very differently. You may have a non-statutory entitlement but it does not mean that you get both.

Statutory redundancy payments

The statutory redundancy payment is calculated according to a formula which takes account of the person’s age at dismissal, their continuous employment in whole years and their weekly gross pay up to the prevailing maximum figure (£380). At least 2 years continuous employment is required to qualify for a statutory redundancy payment. Where an employer makes a redundancy payment to an employer they are obliged to also provide a statement showing how that figure was calculated.

When statutory redundancy pay was introduced in 1965, the average wage was £19.60 a week. The cap then was £40/week – equivalent to 203% of average weekly earnings and less than 1 in 20 employees earned more than the cap. However, in 2008 average weekly earnings stood at £585.80 per week, whilst the payment cap was £330 – equivalent to just 56% of the average wage. Last year, Lindsay Hoyle MP, backed by Unite, introduced the Statutory Redundancy Pay (Amendment) Bill. This Bill called for redundancy payments to take into account factors such as average weekly wage and cost of living, and to be subject to annual living. Regrettably the Bill fell after it’s second reading in March 2009. 

Enhanced redundancy payments XE "Redundancy payment, non-statutory:Generally" 
Some employees have an entitlement to an enhanced redundancy scheme which gives benefits in excess of the basic statutory regime. These can be contractual or discretionary. 

It is clear that if the employer has any discretion to exercise under the scheme then that discretion must be exercised in good faith and the employer will not be entitled to exercise its discretion in a wholly unreasonable, capricious or arbitrary manner. 
UNFAIR DISMISSAL 

If the redundancy is not handled properly then the dismissal could be unfair XE "Unfair dismissal:Generally" . The key areas of focus are:

· consultation

· the search for suitable alternative employment

· the procedure

· the dismissal.

If a member wants to complain to the Employment Tribunal that their dismissal was unfair then they must do so within 3 months less a day of the end of their employment. 

Key aspects to note however:

· the Basic Award for unfair dismissal XE "Unfair dismissal"  and the statutory redundancy payment are calculated in the same way, anyone who has one will not get the other as well.

· where there is a technical breach that would not have made a difference to the fact that the employee was dismissed when they were, there is not likely to be much, if any, compensation.

Employer’s tactics to avoid making redundancy payments
A common tactic by employers is to dismiss employees for another reason such as capability, incapacity or misconduct, in order to avoid making  a redundancy payment. In Hartwell Commercial Group Ltd –v- Brand and Jones EAT 491/92 and 506/92 two employees were dismissed for poor performance and insubordination.  However, in that case there had been a report which recommended that the two employees be made redundant but warned this would be costly because they were entitled to an enhanced package.  The EAT found that the primary reason was redundancy not performance. 

Where employees under notice of redundancy are dismissed on the grounds of incapacity the timing of the dismissal is likely to be significant.  For example, if an employee has been off on long term sickness for 12 months and is only given notice of dismissal a week or so before the date of redundancy a Tribunal is likely to find that redundancy was the real reason for dismissal particularly if the employer has taken no previous steps to dismiss the employee on grounds of capability. 

Where an employee is under notice of dismissal for redundancy and is dismissed for gross misconduct, special provisions apply. In this situation the onus is on the employer to show that the employee is guilty of the misconduct. Under ordinary unfair dismissal the duty on the employer is only to show that they had a reasonable belief in the employee’s guilt after carrying out a reasonable investigation. Furthermore, an employee who is dismissed may still receive a redundancy payment at the discretion of the Tribunal. 

COLLECTIVE CONSULTATION

In addition to the requirements to consult with the individuals affected by the redundancy, there are certain collective XE "Consultation, collective:Generally"  obligations too. 

What is redundancy for these purposes?

In this context the definition is much wider and is where there are dismissals for redundancy for a reason or reasons unconnected to the individuals themselves.

That definition covers the redundancy situations we are all familiar with but would also cover certain other situations such as where the employer brings in new terms and conditions XE "Redundancy:terms and conditions as ~"  by dismissing and re-engaging the workforce.
When is the duty triggered?

s.188 Trade Union and Labour Relations (Consolidation) Act 1992 imposes an obligation on the employer to consult with the recognised trade union (or if there is none a representative body established under that section) in circumstances where it is proposing to dismiss XE "Consultation, collective:Proposing to dismiss"  as redundant 20+ employees at one establishment within a 90 day period.

What is the timetable XE "Consultation, collective:Timetable" ?

According to the European case of Junk v Kühnel [2005] the consultation process with employee representatives required by the Collective Redundancies Directive must take place before employees are given notice of dismissal, rather than after individual notices XE "Redundancy:Notice of ~"  of dismissal have been issued but before they take effect. Therefore, the obligation to consult arises prior to any decision by the employer to terminate contracts of employment. Doing it afterwards is a breach of the obligations. 

The UK law is therefore out of step with this as it simply says that where there are 20-99 dismissals the consultation period must be at least 30 days before the first of the dismissals takes effect, where there are 100 or more then the period is 90 days. Note that the consultation period can overlap with the notice period, but consultation should begin first. 

Where these circumstances apply the employer is under a primary duty to complete an HR1 XE "Consultation, collective:HR1 form"  notification to the Department of Business Innovation and Skills (BIS) and a secondary duty to send a copy to the representatives (i.e. union). 

Information

In order that consultation can be meaningful an employer is required to send the union, to its head office, ‘in good time during the course of the consultations’ (a phrase which is not defined) written information XE "Consultation, collective:Information"  containing the following:

· the reasons for their proposals,

· the numbers and descriptions of employees whom it is proposed to dismiss as redundant,

· the total number of employees of any such description employed by the employer at the establishment in question,

· the proposed method of selecting the employees who may be dismissed,

· the proposed method of carrying out the dismissals, with due regard to any agreed procedure, including the period over which the dismissals are to take effect, and

· the proposed method of calculating the amount of any non-statutory redundancy payments to be made to employees who may be dismissed.

Regrettably case law has watered down the obvious impact of this by saying that the headings are not of equal value and that full and specific information is not required in all cases. The practical approach however is to require enough information to be given so that the employee representatives can make constructive proposals.

Note that during this process the employer must afford trade union representatives such accommodation and other facilities XE "Consultation, collective:Facilities"  as may be appropriate.

What is required from the consultation?

The consultation must be done with a view to reaching agreement XE "Consultation, collective:Reaching agreement, a view to ~"  and must relate to the following topics:

· how to avoid the dismissals entirely;

· how to reduce the numbers of those to be dismissed; and

· how to mitigate the consequences of the dismissals for those affected.

Since the watershed case of UK Coal Mining Ltd v (1) NUM (2) The British Association of Colliery Management
 the issue of avoiding redundancies will generally cover the issue of why there are redundancies being made in the first place. As the EAT put it at paragraph 87,

… the obligation to consult over avoiding the proposed redundancies inevitably involves engaging with the reasons for the dismissals, and that in turn requires consultation over the reasons for the closure.  Strictly, of course, it is the proposed dismissals that are the subject of consultation, and not the closure itself.  Accordingly, if an employer planned a closure but believed that redundancies would nonetheless be avoided, there would be no need to consult over the closure decision itself, at least not pursuant to the obligations under the 1992 Act.  In the context of a closure, that is likely to be a very exceptional case.  Where closure and dismissals are inextricably interlinked, the duty to consult over the reasons arises.

Penalties for failing to consult – the Protective Award XE "Consultation, collective:Protective Award" 
If the trade union is recognised then it can bring a claim in its own name for up to 90 days compensation XE "Protective Award:90 days compensation" 

 XE "90 days compensation" \t "See Protective Award"  per employee (uncapped) for failing to comply. If the union is not recognised then either elected employee representatives or the members themselves must bring the claim in the Employment Tribunal on an ET1 form.

The purpose of the award of compensation is to penalise the employer, not compensate the employee. It applies whether or not the employer is solvent and the employer cannot argue that there is a sliding rule so that a little bit of compliance will result in a small reduction of the number of days awarded. 

There is a statutory defence to this claim however. If there were ‘special circumstances XE "Protective Award:Special circumstances defence"  which meant that it was not reasonably practicable to properly consult’ then there is no award. This defence is hard to prove however and what is clear is that insolvency (however quick and unexpected) is not enough.

� s.165(1) Employment Rights Act 1996 


� Note that in circumstances where s.188 applies, the statutory disciplinary & dismissal procedure does not.


� [2007] Case number 0397/06, October 22nd 2007, EAT
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